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gross earnings, but the net earnings, after deduction for 
taxes, insurance and subscriptions. Creditors generally wish 
neither to oppress debtors who cannot pay nor to send them 
to prison. Wilful refusal to pay in spite of the possession 
of means is always difficult to prove and judges quite rightly 
demand strict standards of proof. 


Deed Boxes 


WE pass on below a suggestion made to us by a thoughtful 
correspondent which will, we hope, afford some of our readers 
that keen satisfaction felt by peace-loving men who turn 
swords into ploughshares and at the same time do their pocket 
a bit of good. Our correspondent, disturbed by the upward 
trend in the price of deed boxes since the war, has discovered 
that old army ammunition boxes, which are currently being 
sold by ironmongers at about five shillings each, make very 
passable substitutes. If the key is missing the lock should 
be unscrewed and taken to the locksmith, who will make a 
new key quite cheaply. The box should be throughly 
scraped of rust and cleaned, and our correspondent, with a 
very proper regard for the traditions of the solicitor’s office, 
stipulates rather sternly that it shall be enamelled black. 
After this no client, however ex-military himselt, will be able 
to tell it from the real thing. 


Law Clerks 


THE Chairman of the Sussex Law Clerks’ Association, 
Mr. JOHN FERRIER, speaking at a dinner at Brighton on 
3rd February, said: ‘‘ Unless conditions in the profession are 
made much more attractive for law clerks, I am afraid the 
solicitor will soon have to be his own office boy.” He 
continued: ‘‘ About 60 to 70 per cent. of the employees in 
lawyers’ offices are ladies. That is unfortunate because they 
are a floating population and the time is coming when there is 
going to be a dearth of capable clerks. We know of quite a 
number who are leaving because conditions outside are more 
favourable. And you cannot blame them.” The fact that 
these things are said in public indicates that there is a 
grievance. It is only fair to both sides that a grievance 
should be investigated. 


Psychiatry and Crime 


THE modern tendency to deny personal responsibility to 
the criminal by ascribing his crime to some event in his early 
life or even in his parents’ lives was successfully “ guyed ”’ 
by Sir LEo PaGE in a letter to The Times of 16th February, 
under the heading “‘ A Psychiatric Sentence.” He described 
a recent dream in which he thought he read in The Times 
of 1st April, 1965, an account of an address by Applesauce, J., 
to William Sykes, accused of burglary. Acting on the 
instructions of the Psychiatric Sentencing Commission, he 
gave the prisoner another chance, his thirty-third at thirty-five 
years of age. Unfortunately, on his first offence an unfeeling 
and brutal magistrate had rejected with rude phrases his very 
convincing defence that his crime was due to his being 
bereaved by the death of a pet tortoise, and having no one 
to love. In the dream case the Sentencing Commission 
ascertained that the recent offences were due to the fact that 
during the first five years of his mother’s life she was on two 
occasions, for some trifling fault, brutally struck upon her 
buttocks by his grandmother. The sentence of the court 
was that his mother be sent to prison for five years and his 
grandmother go to preventive detention for the remainder 
of her life, and the prisoner be bound over to be of good 
behaviour for one month. Thus the proposal to separate 
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the functions of trial and sentencing are reduced to absurdity, 
with delightful and biting irony. The letter deserves a 
prominent place in the records of this controversy on the 
theory and practice of the criminal law. 


Recent Decisions 


In Mudge v. Mudge, on 7th February (The Times, 
8th February), Hopson, J., held that a husband had not 
connived at or been accessory to his wife’s adultery where 
he had kept watch with an inquiry agent and was a witness 
of his wife’s adultery. If it were otherwise, Hopson, J., 
held, the court would be driven into the position of rejecting 
the petitions of men who had employed others to watch for 
them. 


In Holmes v. Ashford and Rapidol, Ltd., on 16th February 
(The Times, 17th February), CRoom-Jounson, J., held that 
the manufacturers of a hair dye known as “ Inecto Rapid 
Hair Dye ”’ were liable in damages to a hairdresser’s customer 
to whose hair the dye had been applied with the result that 
she had contracted dermatitis and temporarily lost nearly 
all her hair. His lordship held that the dye was a highly 
dangerous and unsuitable material to be applied to the 
customer’s hair, that the warning in the package containing 
bottles, and the test suggested in a booklet supplied with it, 
afforded no guarantee, according to the medical evidence, 
that the customer would not suffer from the effect of the dye, 
but only indicated whether it was likely that she would suffer, 
and that the warning, being inefficient and ambiguous, was 
in effect no warning. He held, however, that it might have 
made all the difference if the cautions had stated that it 
was to be used only on medical advice. 


In a case before Mr. Commissioner GRAZEBROOK, K.C., on 
15th February (The Times, 16th February), in which the 
legitimacy of two children was in issue on a maintenance 
application by the wife, medical evidence was adduced on 
behalf of the husband that in the case of one child the M and N 
blood test showed that he could not be the father and four 
other tests had proved to be inconclusive in the case of two 
children. The husband gave evidence in accordance with 
the Law Reform (Miscellaneous Provisions) Act, 1949, that 
marital intercourse did not take place at the material times, 
but the learned Commissioner rejected this evidence, and 
held that the tests were not conclusive and he was not prepared 
to hold on the medical evidence alone that the presumption 
of legitimacy had been rebutted. 


In R. v. Clarke, on 13th February (The Times, 
14th February), the Court of Criminal Appeal (HUMPHREYS, 
HILBERY and SELLERS, JJ.) held that it was not necessary, 
in order that a person should be found guilty of being a 
suspected person loitering in any street with intent to commit 
a felony contrary to s. 4 of the Vagrancy Act, 1824, that the 
police officers giving evidence of intent should have been 
aware of the previous convictions for theft or dishonesty 
which otherwise might bring him into the category of 
“suspected person” under s. 15 of the Prevention of Crimes 
Act, 1871. 


On 15th February (The Times, 16th February) Lorp 
MERRIMAN, P., held that £4,000 interest was payable on the 
damages awarded to the owners of a French vessel which 
was sunk as a result of a collision with a British steamer on 
2nd November, 1940. The registrar had previously held that, 
through France’s capitulation, interest was not payable 
during the war period to an “ enemy alien.” 
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Costs 


———— 


Tue last article under this heading on the subject of lien has 
prompted an inquiry as to whether a solicitor who is acting as 
the agent of another solicitor is in the same position as one who 
js acting for a lay client, so far as this question of lien is 
concerned. 

The answer is, of course, that the general law of agency 
applies and the agent has no better lien than his principal. 
Thus, in Vyse v. Foster (1874), L.R. 7 H.L. 318, where a client 

aid to his provincial solicitor the amount of his costs, it was 

held that the London agent of the provincial solicitor had no 
lien on the client’s documents in respect of his unpaid bill. 
Again, in Lawrence v. Fletcher (1879), 12 Ch. D. 858, it was 
decided that the London agent had a lien against the lay 
client’s documents only for the costs in the action in which 
he was engaged, but this lien would be extinguished upon 
payment by the lay client to the country solicitor of the 
latter’s costs, without notice of the London agent’s lien. 

It is clear from these cases that the agent can only stand 
in the shoes of the principal, so far as the question of lien is 
concerned ; and the lien over the lay client’s documents is 
lost if the principal is paid his costs by the lay client without 
notice of the agent’s lien. If, on the other hand, the agent 
holds money received in an action then he has a general lien 
over that money in respect of all the agency costs outstanding 
against the principal, but as against the lay client he has a 
lien only in respect of the costs of the action. 

In a general sense the country principal is the client of the 
agent (see Reid v. Burrows [1892] 2 Ch. 413), and there is no 
contract between the lay client and the agent. The latter 
cannot obtain a charging order against a lay client under s. 69 
of the Solicitors Act, 1932, since he is not the solicitor employed 
by the lay client (see Macfarlane v. Lister (1887), 37 Ch. D. 88). 
There is no privity between the lay client and the agent, as 
Stirling, J., pointed out in Re Pomeroy & Tanner [1897] 
1 Ch. 284. 

The normal practice is, therefore, that the agent looks to 
his principal for payment of his agency costs, and his remedies 
against the lay client are of a very limited nature. 

Whilst dealing with this aspect of the subject of costs, we 
will consider what is the general practice with regard to costs 
as between a solicitor and his agent. In the first place, what 
is meant when it is agreed that a solicitor shall act as the agent 
of another “on the usual agency terms’’? The expression 
means that the agent will be entitled to be paid by the 
principal the amount which he has expended in the way of 
disbursements plus one-half of his profit charges, properly 
incurred. 

Notice that it is one-half of the profit charges that the 
agent is to receive, not one-half of the profits which the 
principal will receive as a result of employing the agent, so 
that where the principal recovers from the lay client interest 
on the amount of his bill of costs, including his agent’s charges, 
he is not bound, in the absence of any special agreement 
between himself and the agent, to share that interest with the 
agent : see Ward v. Lawson (1890), 43 Ch. D. 353. 

This case emphasised the fact that under the normal 
agency terms the agent is entitled to look to his principal for 
payment of his agency costs and is not bound to look to the 
lay client for payment, so that where the principal fails to 
obtain payment of his costs from the lay client he still remains 
liable to the agent for the amount of the agency costs. In 
short, the agent is not concerned with any loss which his 
principal may sustain. 
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AGENCY 


This brings us to another point, and that is that the 
principal, when rendering his bill of costs to his lay client, 
should incorporate in such bill the items of his agent’s charges, 
and should not include the latter in the bill as a disbursement 
(see Re Pomeroy & Tanner, supra). If he does so then he has 
not rendered a bill in accordance with s. 65 of the Solicitors 
Act, 1932, for it has been held that there has been no compliance 
with the requirements of the Act until there has been a bill 
delivered showing details and items (see Duffett v. McEvoy 
(1885), 10 App. Cas. 300). 

There is no agency between two firms of solicitors each of 
which has a common partner (see Re Borough Commercial 
and Building Society [1894] 1 Ch. 289), nor between two 
branches of the same firm (Re Harle (1868), 19 L.T. 305), 
with the result that in these cases those costs which are 
normally allowed in agency cases, and which are dealt with 
later in this article, will not be allowed. 

At this juncture it might perhaps be as well to emphasise 
that agency, as such, can arise only between English solicitors, 
and there is no recognised custom whereby English solicitors 
acting in this country on instructions received from Scottish, 
Irish or colonial solicitors should allow to the latter a share of 
their profit charges on an agency basis. On the other hand, 
there would be no objection to an arrangement being made 
whereby such an allowance is given, for some sort of arrange- 
ment such as this is envisaged by r. 3 of the Solicitors’ Practice 
Rules, 1936, which states that ‘‘ A solicitor shall not agree 
to share with any person not being a solicitor or other duly 
qualified legal agent practising in the United Kingdom of 
Great Britain, Northern Ireland, India or in any British 
dominion, colony or dependency his profit costs.”’ 

Similarly, an arrangement may be made whereby an 
English solicitor who instructs a colonial solicitor to act as his 
agent may receive a share of the colonial agent’s profit charges. 
In such a case, however, he should inform his client that he is 
receiving a benefit from the charges which are being made 
by the agent, and it may be necessary, if the client objects, 
to pass that benefit on to him. 

Now, what are the usual agency charges? In the first 
place, as we have stated, the phrase normally means that the 
agents will charge the principal with their actual disburse- 
ments plus one-half of the profit charges in respect of work 
necessarily done. There will be no charge for the individual 
letters passing between principal and agent, but a special fee 
may be allowed by the taxing master under the authority of 
R.S.C., Ord. 65, r. 27 (10), where it can be shown that such 
correspondence has been “ special and extensive.”’ In practice 
a charge entitled “agency correspondence’ is usually 
made at the end of the bill, the amount thereof depending on 
the number and nature of the letters passing. This fee is in 
addition, of course, to the charge for ‘‘ postages and petties.”’ 

Further, in contentious matters, a special sittings fee of 
one guinea, in place of the normal fifteen shillings, is allowed in 
agency cases, the authority being R.S.C., App. N, Nos. 201 
and 202. In addition, copies of documents for the use of the 
principal, known as close copies, are allowed in the agent’s 
bill. The documents of which close copies are normally 
allowed include special affidavits (that is, all affidavits other 
than affidavits of service), exhibits thereto, pleadings, origina- 
ting summonses, specially endorsed writs, notices to produce 
and admit, and other special notices and letters, as, for 
example, letters which lead up to a settlement of the matter. 

It may be as well to remind ourselves here that R.S.C., 
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Ord. 65, r. 27 (2), provides that the fee for drawing any 
pleading or other document includes any copy made for the 
use of the solicitor, agent or client, or for counsel to settle, so 
that close copies cannot properly be charged for any document 
which is drawn by the principal or agent, and this charge must 
be confined to documents which are served on or otherwise 
come into the possession of the principal or agent. Close 
copies, of course, like other copies made in the course of an 
action or matter, will be charged for at the rate of 4d. per 
folio, plus the authorised increase of 50 per cent. 

Difficulty is sometimes felt about a proper charge where, 
for instance, the principal draws and copies a brief to counsel 
on an interlocutory application to the court and sends the 
brief to the agent to deliver, with instructions to attend the 
conference and hearing. It is clear, in such a case, that the 
agent must make himself acquainted with the facts of the case 
in order to carry out his principal’s instructions, and in these 
cases it is proper to charge the principal with a fee for the 
perusal of the brief and papers. 
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It, on the other hand, instructions to counsel are drawn 
and copied by the principal and sent to the agent to deliver to 
counsel without any instructions to the agent to do anything 
else, then there would be no justification for charging the 
principal with anything more than the fee for attendance on 
counsel, together with the amount of the counsel’s fee. 

Where the principal is engaged in work for which he is 
entitled to scale remuneration under Sched. I to the Solicitors’ 
Remuneration Order, 1883, and employs an agent to do some 
part of the work, the agent’s charges should be made out in 
accordance with Sched. II to the order, and will have to be 
borne by the principal out of the scale fee ; subject to the fact 
that if he would have been entitled to undertake a journey and 
charge the client, in addition to the scale fee, with the actual 
out-of-pocket expenses of the journey, then he may charge the 
agent’s fee in his bill, provided that the amount of such 
disbursement must be limited by the amount which the 


journey would have cost. 
J.L.R.R. 


THE RELUCTANT LANDLORD AND THE RENT ACTS 


A SUGGESTED SOLUTION 


Up and down the country there exists much accommodation 
which would be made available by owners of property if they 
could be certain of regaining possession of it at a later date, 
if the need arose. 

A typical case is that of a family man who lives in a house 
with spare rooms—perhaps convertible into flats. He sees, 
at the moment, no immediate need for the rooms, but is 
loath to let to a tenant, particularly since the Acts of 1946 
and 1949 have closed the last legal loopholes in a tenant’s 
protection. He knows that at some unforeseeable date his 
son or daughter might require those rooms on marriage or 
on return from the forces, or he may wish, at some future 
date, to sell with vacant possession. He will get cold comfort 
when his legal adviser explains to him the provisions of 
para. (4) of Sched. I to the Rent and Mortgage Interest 
Restrictions Act, 1933. Thus, he will not move in the 
matter, and desperately needed accommodation remains idle. 

For each owner thus situated there exist a dozen prospective, 
disappointed, tenants ; tenants who would be perfectly willing 
to take up accommodation that was not protected, and who 
would be prepared to risk their landlord’s possible future 
needs. 

To meet this situation there does exist, within the frame- 
work of the Rent and Mortgage Interest Restrictions Acts, a 
possible solution. It is a solution that, as far as the writer 
knows, has not been tested in the courts. To that extent, 
therefore, one sails through uncharted waters. It is always 
difficult to anticipate how the courts will react to new 
situations, and the solution offered below might be dubbed an 
artificial expedient, destroying the main purpose of the Rent 
Acts. This criticism will be answered later. 

The solution offered is as follows: The tenant enters into 
a written agreement for a term of, say, three years or more, 
containing the usual provision that either party can give 
notice to the other before the expiry of the term. Before, 
however, entering into possession, the tenant serves on the 


Colonel H. C. C. Batten, D.S.O., town clerk of Yeovil for 
thirty-seven years, was presented on his retirement with a 
saddle by the Mayor of Yeovil. The borough treasurer presented 
Colonel Batten with a silver cigarette case, on behalf of the 
council staff. 


landlord a notice to quit the property at a future date. When 
that date arrives, if the landlord does not require possession, 
he destroys the first notice served, but only on the receipt of 
a new notice from the tenant for the next ensuing period. 
This arrangement can be repeated ad infinitum. 

Now by virtue of para. (c) of Sched. I to the 1933 Act 
the landlord can obtain possession if ‘‘ the tenant has given 
notice to quit, and in consequence of that notice, the landlord 
has contracted to sell or let the dwelling-house, or has taken 
any other steps as a result of which he would, in the opinion 
of the court, be seriously prejudiced if he could not obtain 
possession.”” The latter portion of this clause is the vital 
one, and here may lie the weakness from the landlord’s point 
of view. But is it a weakness? In the majority of cases, 
and in particular in the example cited of the family man, it 
is only when an occasion arises such as is envisaged by 
para. (c) (i.e., as to selling or letting or other steps) that 
possession will be needed. 

As to the criticism that the solution is an artificial expedient 
not likely to be popular with the courts, it must be remembered 
that the courts have considered in the past cases where the 
parties have set out to arrange a letting outside the Acts. 
For example, in Maclay v. Dixon {1944} 1 All E.R. 22, a 
palpable ‘‘ conspiracy ” to evade the protection of the Acts 
was upheld. In that case a prospective tenant agreed to 
sell to the landlord his furniture, to enable the property to be 
let furnished. 

It can be said, therefore, that an arrangement to provide 
a letting outside the Acts does not prevent the letting being 
bona fide within the terms of s. 12 (2), proviso (i), of the 
1920 Act, so there appears no strong reason for supposing 
the courts would react differently towards an arranged notice 
to quit. 

Certainly the solution would be welcomed by many. 

B.R. D. 


On his retirement after twenty-five years as clerk to the 
Taunton Rural District Council, Mr. P. O. Colishaw was 
presented with a portable typewriter and an illuminated album 
containing the signatures of many past and present council 
members, 





OT RII es 








50 


rawn 
er to 
thing 
' the 
e on 


he is 
tors’ 
some 
it in 
o be 
fact 
and 
tual 
‘ the 
such 
the 


R. 


hen 
ion, 
t of 
iod. 


Act 
ven 
lord 
ken 
ion 
ain 
ital 
int 
Ses, 
, it 
by 
hat 


ent 
red 
the 
ts. 
a 
cts 

to 

be 


ide 


ing 
the 


ice 


che 


im 
cil 














February 25, 1950 THE. 


SOLICITORS’ 


JOURNAL [Vol. 94] 123 


LOCAL GOVERNMENT NEWS—IX 


CONTROL OF BUILDING OPERATIONS 


As part of the economy programme, the Government have 
made the Control of Building Operations (No. 14) Order, 1949, 
which became effective on Ist February, 1950. This order 
revokes the previous one (No. 13, of 1949), but it will not 
affect work started under the No. 13 Order on or before 
31st January, 1950. 

So far as local authorities’ operations are concerned the 
new order requires local authorities in the discharge of their 
functions to apply for an authorisation for certain classes of 
work if the cost exceeds £500. The previous limit was £1,000, 
and as applications for authorisations will now become more 
frequent, we may remind readers that the operations specified 
in Defence Regulation 56A for which authority is required 
are principally ‘‘ the construction, reconstruction, or alteration 
of a building, of works required for the purpose of providing 
water, light, heating or other services for a building.’’ Under 
this provision local authorities have not been tied to any 
limit so far as works of maintenance are concerned, e.g., 
decorations and minor repairs. The Minister of Health, 
however, in Circular 5/50 of 12th January, 1950, has asked all 
local authorities to effect a reduction of 20 per cent. in this 
sphere based on 1949 figures. House property is excluded. 

The Government wish to secure a similar reduction of 
20 per cent. in the total value of licences for all work to 
existing private dwellings (i.e., maintenance and repairs, 
conversions, reconditionings, improvements, etc.) issued by 
local authorities in their capacity as licensing authorities. 
Although there will be fewer licences as a result, there has 
been no change in the £100 limit of cost permitted for 
unlicensed work by the previous order. Changes have been 
made, however, in the categories of “‘ designated buildings ”’ 
to which a higher licensing limit applies, and the limit has 
been reduced from £1,000 to £500. School, university and 
other educational buildings, office buildings and warehouses 
and storage buildings are no longer designated buildings as 
from 1st February, 1950. The £500 limit is now really only 
enjoyed by industrial and farm buildings (other than farm 
dwelling-houses). Local authorities’ schools and offices are 
not, of course, affected by the changes in the class of 
designated buildings. They still enjoy the £500 limit referred 
to in the previous paragraph. 


FINANCE AcT, 1895, AGAIN 


In Local Government News No. VI a reminder was given 
as to the necessity for production of certain conveyances 
under s. 12 of the Finance Act, 1895, and a statement was 
made that “the view of the Commissioners is that the 
instrument must be produced even if the purchase is by 
agreement and compulsory powers are not used.’’ A corres- 
pondent has queried this statement and we have taken the 
matter up again with the Office of the Controller of Stamps. 
In the result we must apologise for innocently misrepresenting 
the view of the Commissioners in the previous article. They 
consider production obligatory if an Act or order (e.g., a 
compulsory purchase order) authorises the purchase of 
Specific property. Only if there is such an Act’or order does 


it become immaterial whether the acquisition is ultimately 
by agreement or compulsion. 

This view of the Commissioners disagrees with the passage 
in Alpe on Stamp Duties, 23rd ed., p. 162, which in our view 
correctly states the law. The opinions expressed by the 
Commissioners do not make it clear what is to be done if 
(as often happens) the local authority authorise the making 


of a compulsory purchase order but never in fact make and 
seal the order because the mere existence of the power 
produces a sale by agreement. On reflection we adhere to our 
original opinion that it is safer to produce all conveyances 
under the section. All that is involved is the making of a 
pencilled telegraphic note on the top of the conveyance when 
it is sent for stamping ‘“‘ Produce under s. 12 Finance Act 
1895,” and the conveyance is returned with a rubber-stamped 
note of the production. This is so little trouble that the matter 
is hardly worth arguing about. 


NATIONAL HEALTH SERVICE 


The National Health Service (Amendment) Act, 1949, was 
passed into law on 16th December, 1949. The greater part 
of the Act is not of direct interest to local health authorities, 
Pt. I being concerned with medical partnerships and Pt. II 
with miscellaneous matters affecting mainly general or special 
medical practice or hospital services. 

There are two matters of importance to local health 
authorities in Pt. II, however. The first of these is in s. 24, 
which amends s. 27 of the National Health Service Act, 1946, 
dealing with the provision of ambulances. The effect of the 
amendment is to tack on to s. 27 of the Act of 1940 a financial 
rider under which the cost of discharging patients from 
hospitals to their homes will be borne by the local health 
authority of the home area. The amendment was introduced 
to meet the complaints of the cities who were spending 
considerable sums in taking home from the city hospitals 
patients who lived in the adjoining county or counties. In 
future the county will have to pay unless there is an agree- 
ment to the contrary. The amendment does not affect the 
incidence of the duty imposed by s. 27 of the Act of 1946. 
The second amendment of interest is in s. 23. This enables 
the property of district nursing associations (or property held 
by trustees for these associations) to be transferred to a local 
health authority for purposes similar to those for which it 
was previously held, notwithstanding anything to the contrary 
in the constitution, rules or trust deed of the voluntary 
organisation. In many cases local health authorities have 
taken over and themselves employed the former district 
nurses. The district nursing association in these areas became 
redundant. Solicitors for the nursing associations have, 
however, been sometimes unable to transfer the property of 
the association, e.g., the nurse’s cottage, to the local 
authority because of the provisions of the trust deed. The 
amendment now made simplifies this position and should be 
scrutinised by all solicitors acting for nursing associations in 
areas where the local health authority have not made agency 
arrangements for the district nursing associations to continue 
to provide nursing services. 

Amongst the minor amendments in the Schedule to the 
Amendment Act, it may be noted that the power to charge 
for “ articles ’’ provided in connection with mother and baby 
services is re-defined as a power to charge for “ residential 
accommodation, food or articles.” 


TREE PRESERVATION ORDERS 


Solicitors to local authorities will no doubt have profited 
by the very complete summary of tree preservation order 
procedure which appeared in this journal recently at p. 20. 
There is one pitfall for the unwary to which attention may be 
drawn. The Ministry’s useful memorandum provides at p. 8 
a tabular summary of the procedure for making and con- 
firming orders. Paragraph 24 (3) (ii) of the table states that 
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the authority must serve notice of the order upon owners and 
occupiers of the land. This, however, is not correct. Owners 
and occupiers are entitled to a copy of the order by virtue of 
reg. 4 (c) of the Town and Country Planning (Tree Preservation) 
Regulations, 1948, although they need not receive a copy of 
the map. The regulations in this respect go further than was 
apparently contemplated by the Act of 1947, for s. 28 (4) 
says that regulations “ shall in particular make provision for 
securing that motice shall be given to owners and cccupiers.”’ 


A Conveyancer’s Diary 
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This has no doubt caused the error in the Ministry’s 
memorandum. It is a pity that the memorandum is not 
correct, however, for a properly drafted notice would do more 
to enlighten the average owner or occupier than the formidable 
tree preservation order of seven or eight pages. As there is 
a standard form of order, the lack of a copy could not 
conceivably prejudice professional advisers for an owner, 
provided the notice indicated clearly what trees were included 
in the First and Fourth Schedules of the order. J. K.B. 


TRUSTEES AND THE LIMITATION ACT, 1939 


SECTION 19 (1) of the Limitation Act, 1939, provides that no 
period of limitation shall apply to an action by a beneficiary 
under a trust (a) in respect of any fraud or fraudulent breach 
of trust to which a trustee was a party, or (b) to recover from 
the trustee trust property, or the proceeds thereof in the 
possession of the trustee, or previously received by the 
trustee and converted to his use. Subsection (2) then goes on 
to provide that, subject to this provision, an action by a 
beneficiary to recover trust property or in respect of any 
breach of trust shall, in effect, be barred after a lapse of six 
years from the date on which the cause of action accrued 
unless some other period of limitation is provided elsewhere 
in the Act for the particular action which is being brought. 
The applicability of this section to the unusual case of a 
notional, and not an actual, receipt of trust property by the 
trustee was one of several interesting questions raised in 
Re Howlett [1949] Ch. 767. 

The plaintiff's mother died intestate in 1923 leaving certain 
property which was held by the custom of gavelkind in Kent. 
According to this custom her husband, the plaintiff's father, 
who survived her, became entitled to half the rents and profits 
of the property until he should die or marry again, and subject 
to the husband’s interest the plaintiff, who was his mother’s 
heir at law, became entitled on her death to the property 
absolutely. Letters of administration to the intestate’s 
estate were granted to the plaintiff's father, who thereupon, 
by reason of s. 2 of the Land Transfer Act, 1897, became an 
express trustee of the intestate’s estate for the persons by 
law beneficially entitled thereto. The father, however, 
occupied the property for his own use and benefit to the 
exclusion of the plaintiff, and although he married again in 
1927 and thereupon lost the half share in the profits of the 
property which was all that up till then he had been, in 
strict point of law, entitled to, he continued in undisturbed 
possession and occupation of the property until his death in 
1944. 

The evidence showed that the plaintiff understood that on 
his father’s death he would come into the ownership of the 
gavelkind lands, but he had not understood the true position 
in law. On the death of his father the plaintiff claimed 
relief under several heads from his father’s estate, the 
principal claim being that for a declaration that the father, 
in retaining and occupying the property for his own use and 
benefit, had been guilty of a breach of trust and of the duty 
which, as administrator of his wife’s estate, he owed to the 
plaintiff as her heir in gavelkind, and for a further declaration 
that the property should, for the purposes of accounting to 
the plaintiff, have an annual value by way of occupation 
rent set on it during the whole of his father’s occupation of 
it and that the father’s estate should be charged with such 
value in the plaintiff's favour in the accounts which were 


asked for. There were other claims, such as one based on 
failure to keep the property in repair, and the defences to 
the action were also various ; but the substantial claim was 
that for an occupation rent for the period of the father’s 
occupation of the property, and the defence to this claim was 
that the action was barred by the Limitation Act, 1939. 
To this the plaintiff’s reply was that under s. 19 (1) of the Act 
no period of limitation applied to protect his father in his 
lifetime, or his estate after his death, in respect of a breach 
of trust such as had been committed in this case. 

Section 19 of the Act of 1939 is a re-enactment, with only 
slight verbal amendments, which probably have no significance 
in any case, of s. 8 of the Trustee Act, 1888, but no authority 
appears to exist which even remotely concerns the question 
which arose here, whether the provisions of subs. (1) (/) 
applied to a notional, as well as to an actual, receipt of trust 
property by a trustee. In Thorne v. Heard [1894] 1 Ch. 599, 
for example, mortgagees were held to be entitled to the 
protection of s. 8 of the Act of 1888 where their solicitor, 
whom they had instructed to sell the premises, converted to 
his own use the balance of the moneys he received on the sale 
after discharging principal, interest and costs, instead of 
accounting for it to his clients or to the mortgagor, who was 
entitled to that balance. But in that case there had been 
neither a receipt nor a conversion of the balance by the 
mortgagees, and clearly the provisions of the section in terms 
applied to protect them. 

The principle on which the plaintiff sought to charge the 
defendant in this'case was that a trustee who remains in 
occupation of trust property for his own purposes cannot 
be heard to say that he has not received any rents or profits 
in respect of the property. The court accepted this view of 
the matter and held that the defendant, having in theory 
received an occupation rent in respect of the trust property 
during his actual occupation thereof, for which he was on this 
principle chargeable, must be considered as still having 
that rent in his own pocket at the material date, and conse- 
quently could not escape liability on the ground that s. 19 (1) (4) 
of the Act of 1939 did not apply to him. As to the amount 
of the occupation rent to be charged against the trustee, this 
was a matter of evidence, but the amount of that rent, being 
a notional rent, was reduceable by the amount, also a notional 
amount, which should have been expended on current repairs 
to the trust property during the trustee’s wrongful occupation 
of it. This part of the decision is logical but may lead to odd 
results, since the greater the trustee’s neglect of the property 
in the matter of repairs, the greater is the allowance he can 
claim to have set off against the notional occupation rent in 
respect of his failure to repair. 

In the circumstances of this particular case the trustee was 
held not to be entitled to the protection ofa period of limitation, 
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but in the course of the judgment there are suggestions 
that a trustee who occupies trust property for his own use 
may nevertheless sometimes be able to escape some part of 
the liability with which he is charged. One suggestion was 
that if the trustee during his wrongful occupation has made 
payments in connection with his office of trustee, presumably 
out of his own pocket, a claim that he should be charged with 
a notional occupation rent may be countered with the 
contention that, notionally, that rent has been expended on 
other items with which the beneficiary can be properly 
debited in the trust accounts. That would appear to be only 
fair in settling accounts between trustee and beneficiary, whether 
some items in the final account are notional entries or not. 
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It may seem at first sight that the facts in this case were 
of so unusual a kind that a decision on them is unlikely to 
be of much help in advising on the consequences of breaches 
of trust of a more usual character. Beneficial occupation of 
trust property by persons having fiduciary duties to perform 
under a misapprehension as to their rights is not uncommon, 
and when such occupation does occur it is often of long 
duration—e.g., that of a widow administratrix who thinks 
herself entitled, at least during her life, to enjoy the whole of 
her husband’s estate. Both the decision in Re Howlett and 
the dicta it contains will help the solution of the problems 
that arise in cases like these. 

“ABC 


DEVOLUTION AND CONTROL 


I HAD occasion to observe recently (91 Sot. J. 73), when 
discussing Baxter v. Eckersley {1950} 1 All E.R. 139; 
94 SoL. J. 96 (C.A.), that many of the difficulties which confront 
us when interpreting the Rent Acts spring from the circum- 
stance that those who framed the earlier statutes failed to 
appreciate that even if the Acts kept tenancies alive they could 
not do the same to the parties. [Further evidence to support 
this proposition is provided by Pt. I of Vol. I of K.B. & P. 
of the Law Reports, which records no fewer than three decisions 
of the Court of Appeal arising out of the deaths of such parties : 
in one case both parties, in the other two tenants. 

The both-parties case is Littlechild v. Holt {(1950| 1 K.B. 1 
(C.A.). The original parties to the (or a) tenancy of the house 
were the plaintiff's late husband and the defendant’s late 
father. Indeed, the plaintiff’s late husband was originally 
the plainti in the action, his death occurring while it was 
part-heard. 

The original plaintiff had bought the reversion in 1944, and 
there was no question but that the tenancy under which it 
was then held was a statutory one: the problem solved in 
Baxter v. Eckersley did not arise. The statutory tenant 
died in 1945 and the defendant, who was his daughter and 
who had resided with him for more than six months at the 
time, remained in occupation and paid rent to the deceased 
plaintiff. His only ground for possession was that he 
reasonably required the house as a residence for himself, and 
presumably he had hoped to establish that, though he had 
bought it over the head of the then tenant, the present tenant 
was not entitled to the benefit of the proviso in para. (h) 
of Sched. I to the Rent, etc., Restrictions (Amendment) 
Act, 1933: ie., that even if he had become landlord by 
purchasing after Ist September, 1939, it was not the defendant's 
landlord that he had become. His sudden death and the 
substitution of his widow as plaintiff provided further 
ammunition for the attack ; the new plaintiff made the point 
that the purchasing was not done by her. 

Both these arguments ultimately failed. The contention 
that the tenant was not in the position described, while some 
support could be found for it in Epps v. Rothnie {1945} 
K.B, 562 (C.A.) (letting after purchase with vacant possession), 
and Fowle v. Bell [1947 K.B. 242 (C.A.) (letting after expira- 
tion of tenancy existing at time of purchase, the tenant having 
gone out), was met by referring to part of the definition of 
“tenant ’’ in the Increase of Rent, etc., Restrictions Act, 
1920, s. 12 (1) (g): “... includes... where a tenant leaves 
no widow .. . such member of the tenant’s family so residing 


with him as aforesaid ‘i.e., at the time of his death the Rent, 
etc., Restrictions (Amendment) Act, 1933, s. 13, introduced 


the six months’ qualification] as may be decided in default of 
agreement by the county court.”’ 

The argument was defeated in this way: whether the new 
plaintiff was universal legatee or devisee or administratrix, 
she, unlike the plaintiffs in Baker v. Lewis |1947| K.B. 186 
(C.A.), who were devisees, did so acquire the reversion from 
someone who had bought over the tenant’s head ; again, the 
definition provisions supported the defendant, for by s. 12 (1) (/) 
of the 1920 Act “landlord ’’ includes any persor from time 
to time deriving title under the original landlord. 

The decision on the first argument may invite some criticism. 
It has been recognised that the tenancy to which the resident 
relative of a deceased statutory tenant may lay claim is a new 
tenancy : in Tickner v. Clifton [1929| 1 K.B. 207, the successor 
was unsuccessfully sued for rent owed by the deceased. The 
defendant, said Swift, J., in that case, had all the rights and 
liabilities of a statutory tenant ; but her statutory tenancy 
began with her. True, in Lask v. Cohen {1925) 1 K.B. 584 
Swift, J., had held that such a statutory tenant might continue 
ar action for possession against the deceased’s sub-tenant, 
started by the deceased ; but the plaintiff in that case had 
taken out letters of administration, and it could be said that 
he was enforcing proprietary rather than contractual rights. 
So it might be said, with respect, that Denning, L.J.’s “But 
there need not be the same tenant there. It is the tenancy 
which is protected, whethe1 it is a contractual tenancy which, 
since the purchase, has become a statutory tenancy, or whether 
it has been a statutory tenancy all the time ”’ in Litélechild v. 
Holt does not pay due regard to the fact that there lrad been 
not only two tenants but also two tenancies. 

Fred Long & Son, Ltd. v. Burgess |1950) 1 K.B. 115 (C.A.) 
was a case in which a contractual tenant died intestate, and 
concerned and illustrated the effect of the service of a notice 
to quit on the President of the Probate Division and the grant 
of letters of administration by the court over which he 
presides. Since the decision in Thynne v. Salmon (1948), 
92 Sor. J. 83, as Denning, L.J., put it in Baxter v. Eckersley, 
supra, “Many landlords have taken advantage of the 
potentialities newly opened to them. . . . Such a landlord 
... gets to work quickly before the widow takes out letters of 
administration.”” In I‘red Long & Son, Ltd. v. Burgess 
the plaintiffs were indeed an easy first, and the defendants, 
in this case the sons of a deceased contractual tenant, did not 
take out a grant till after proceedings had commenced, the 
hearing being adjourned to enable them to do so. One of them 
duly turned up armed with a grant, and the county court 
judge held that the doctrine of relation back availed him. 
But the conclusion reached by the Court of Appeal was that 
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that doctrine could not revive an expired tenancy, though 
they declined to go into the question whether the absence of 
any defence on the occasion of the first hearing entitled the 
landlords to succeed ; nor would they say whether an earlier 
date, that of the issue of the plaint or of the joinder of issue, 
might not be the vital one. 

There was no untoward interruption of the proceedings 
at first instance in the case of Harrison v. Hopkins [1950 
1 K.B. 124 (C.A.), in which the defendant was one of the six 
children of a protected tenant who died intestate in June, 
1948. She had lived in the premises, a cottage, with him, 
throughout the tenancy (which had begun in 1928), but the 
plaintiff landlord did not serve notice to quit till 24th August 
and she had in the meantime taken out letters of administra- 
tion of her father’s estate. She had not, apparently, done 
anything towards administering it; nor was there any 
evidence when the action, brought against her both in her 
own capacity and as administratrix, was heard, that any of 
the other five children had laid any claim to the tenancy. 
Reversing the decision of the county court judge, the Court of 
Appeal held that the defendant was a person who derived 
title under the original tenant, and therefore satisfied that 
part of the definition of “ tenant ’’ which is to be found, not 
in s. 12 (1) (g), but in s. 12 (1) (f) of the 1920 Act : any person 
deriving title under the original tenant. And, as she was 
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living in the cottage, she retained possession by virtue of the 
provisions, etc.: «bid., s. 15 (1). 

One might wish that all possible eventualities had now been 
covered ; but, apart from those visualised in Fred Long & Son, 
Ltd. v. Burgess, there is that of a personal representative, it 
may be an executor, moving into a house with which he had 
never had any associations and had never hoped to occupy, 
and claiming protection when the notice to quit was served 
upon him. This possibility was suggested in argument in 
Harrison v. Hopkins, but here, too, the attitude of the court 
was a “ we'll cross that bridge when we come to it”’ one. 
Clearly, it is not what the Legislature intended when it 
set out to protect tenants in their homes. Still less did it 
contemplate the potentialities opened to them in the case of 
intestacy by Thynne v. Salmon; the observations made 
thereon by Denning, L.J., in Baxter v. Eckersley which I have 
cited conjure up unseemly visions. We may some day hear 
that, while a contractual protected tenant believed to have 
made no will lies on his deathbed, the agent of whoever would 
prima facie be entitled to a grant of letters of administration 
paces the courtyard of Somerset House with two sureties, 
and at the same time the landlord or his agent, a notice to 
quit in his pocket, occupies the seat in St. James’s Park nearest 
the office of the Treasury Solicitor. . . . 

R. B. 


PRACTICAL CONVEYANCING—VII 


PURCHASES BY LOCAL AUTHORITIES 


SOLICITORS are often in doubt about the functions of the 
district valuer in connection with the purchase of land by 
local authorities. The difficulty exists because his interest 
arises as a matter of administrative convenience and it is not 
always obvious when or why he is interested. In the first 
place very substantial grants are made by the Government 
in aid of certain functions of local authorities and the general 
rule is that a grant is conditional on the obtaining by the 
local authority of the district valuer’s valuation for land 
purchased. Quite reasonably, if the Government are directly 
or indirectly bearing a large proportion of the costs, they wish 
their valuer to ensure that the price is a proper one. It 
also appears from Ministry of Health Circular 129 of 1948 
that there is an intention of using such valuations as means 
of ensuring that local authorities do not pay more for land 
than its existing use value. Secondly, in any case in which 
the purchase price is large the local authority will wish to 
borrow the amount and the Ministry of Health will sanction 
borrowing only if the district valuer’s valuation is produced. 
In some cases the authority wish to borrow the cost of works 
on the land and will include within the loan the value of the 
land even if it is relatively small. For these reasons it is 
apparent that the district valuer is concerned about the 
price paid by local authorities for most of the land they 
purchase, but there are still a few cases in which government 
funds are not involved and borrowing is unnecessary and the 
district valuer will not enter into them. 

Where his valuation is necessary there is nothing to prevent 
the local authority from negotiating and agreeing a price 
subject to the district valuer’s valuation and they may even 
enter into a contract so subject. Nevertheless, this is often 
unsatisfactory as the arrangement so made may have to be 
reopened if the district valuer will not agree the price. 
Consequently, district valuers are prepared to negotiate 
on behalf of local authorities. It is true that the local authority 
are not bound by the valuation but in practice they usually 
accept and very often resolutions to purchase at the valuation 
agreed by the district valuer are passed before negotiations 
begin. If the authority want the land their primary weapon 
is compulsory purchase but they are likely to consider that 
a price fixed by arbitration after compulsory purchase is 
not likely to be less than that agreed by the district valuer. 


It was formerly possible, in some cases, for a local authority 
to pay slightly more than the price agreed by the district 
valuer, for instance, in order to avoid the waste of time and 
expense of compulsory proceedings. In such cases the 
Minister of Health often sanctioned a loan for part of the 
cost but he will not now do so. Even if the price of the 
land is so small that borrowing it is unnecessary, building or 
other works on the land may be intended and government 
grants, or sanction for a loan, in respect of such works will 
not be given if an excessive price was paid for the land. The 
result is that local authorities are limited very strictly to 
payment of existing use value and no more. It is apparent 
that in many cases private developers will pay more but the 
local authority cannot bargain in competition with them. 
If the authority consider that acquisition of the land is 
necessary but they cannot obtain it at existing use value 
they have no option but to take compulsory proceedings. 
This seems to be largely the reason for the recent increase 
in the number of compulsory purchase orders. Solicitors 
often think that local authorities resort to compulsory pro- 
ceedings too frequently and too lightly. In fact the proceed- 
ings are usually slow and expensive and are not likely to be 
taken without reason. Often they are taken simply because 
the local authority must obtain land at existing use value. 

In negotiating with a district valuer it is as well to remember 
the weapons in his hands. He is likely to know the history 
of the land and of adjoining land. For instance, he may 
have negotiated a value recently for death duty purposes and, 
in any case, he has available particulars of price, etc., obtained 
from the particulars supplied under the Finance Act, 1931, 
on any previous conveyance. Local authorities have com- 
pulsory powers for the purposes of most of their functions 
(county councils for all functions under public general Acts) 
and so a landowner often accepts the district valuer’s valuation 
rather than risk the use of these powers against him. Never- 
theless, it is not wise to assume, as some solicitors seem to do, 
that a district valuer’s figure must be accepted. In the event 
of disagreement as to the price the local authority must 
take compulsory proceedings (if available), and then, if 
disagreement continues, the price will be fixed by the Lands 
Tribunal on arbitration under the Lands Tribunal Act, 1949. 
The district valuer’s valuation has itself no binding force 
between the landowner and the local authority. J.G.S. 
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CROWN SUITS 

Tue details of taxation and its relief—like the details of 
sickness and injury and their cure—don’t often have a head- 
line-hitting news value. We suffer, if not in silence, at least 
in substantial ignorance of what has hit us. We are bowled 
over on the high road of life and evince little curiosity as to 
the precise engineering specification of the particular vehicle 
that did it or of the ambulance that picks us up. Thus the 
public at large showed little excitement (even less than over 
electioneering) as to the effects of sulphanilamide on strepto- 
coccal infections (see May & Baker, Ltd. v. Boots Pure Drug 
Co., Lid—House of Lords, 9th February, 1950), and no 
ordinary lawyer ever opens the Tax Cases unless he’s got to. 
But the terrible case of the accountant’s trousers, perhaps 
for some obscure psychological reason, because of its subject- 
matter, was instantly recognisable as news. For those who 
may have missed the story among the electioneering reports 
here it is in brief. The owner of the trousers sent them with 
two suits of clothes to the cleaners. But the firm owed 
property tax under Sched. A and in execution of a distress 
warrant the Inland Revenue bailiffs seized those clothes and 
others belonging to about twenty people. In due course they 
were put up for auction and the accountant had to bid £13 15s. 
to get them back. Now the funny part about it is that the 
Inland Revenue were, as usual, dead right in law. You 
probably thought, on the principle that an Englishman's 
home is his castle (well, was his castle before it was an 
accommodation unit), that his trousers were his seat of 
honour and the coat on his back as sacred as a coat of arms, 
but it’s not so vis-a-vis somebody else’s unpaid property tax. 
The Income Tax Act, s. 162, in which the soul of the Taxes 
Management Act, 1880, goes marching on, leaves no doubt 
about that. And if you care to trace the pedigree of this 
funny little section back any farther you'll find it illuminated 
by the light of other days shining dustily through the law 
relating to distraints for window tax in the dear old times of 
the Napoleonic world war. Nevertheless the trouser owner 
wrote to the Chancellor of the Exchequer that unless the 
Inland Revenue were to be branded as legalised robbers they 
should in fairness refund the money. In reply they expressed 
regret, denied liability and repaid the £13 15s. The last we 
heard of the story was the plaintive cry of a solicitor’s clerk 
who had lost trousers and a suit to the Crown on the same 
occasion, but only heard too late of the auction where they 
went to third parties for £1 17s. 6d., which even if reimbursed 
to him would be a dead loss. 


TROUSER WEEK 
THE moral of all this seems to be that we must all take care 
so to look at our cleaners and our cobblers and our laundrymen 


and other bailees as to see through them and out the other 
side, and especially study by what signs and symptoms one 
may tell whether they are the sort of people who are likely to 
have a lapse of memory over Sched. A, because, if they do, 
it’s too bad for us. Still, if they woke the slumbering 
conscience of the Treasury it may be said (to borrow a real 
peroration of poor Wildy Wright, whose dramatic oratory so 
enlivened the courts half a century ago) “‘ those trousers 
spoke trumpet-tongued.”” Were it not for more serious 
preoccupations one might say that this was “ trouser week.” 
What would you make of this, standing by itself: ‘‘ Trousers 
Fly from Judge’s Castle’? I’d say at a guess that it was an 
episode out of one of Hans Andersen's fairy tales and I offer 
the idea of this fantastic elopement to Sir David Maxwell 
Fyfe for the next fairy tale he writes for his little daughter. 
He sent her one in serial form from Nuremberg while he was 
away on the great trials. Actually, translating the headline 
from journalese into English, all it means is that while 
Streatfeild, J., was staying at Durham Castle someone ran up 
a pair of trousers on the keep flagstaff, a reply, it was presumed, 
from a Durham University student to the suggestion “‘ that 
the pioneering spirit is dying out.’’ Also a non sequitur. 
Apologies ensued. 


NO DELAY 

It was long ago pointed out in “‘ The Mikado ”’ that there is 
no real distinction between the learned judge who pronounces 
a sentence and the industrious artisan who executes it (the 
precise words escape me), but it has taken the United States 
to put it into practice, for it is reported from Los Angeles 
that a judge there has actually summarily executed his own 
sentence, putting a young lady across his knee. The 
chastisement was light, but was accompanied by a threat to 
spank her harder next time. This application of ‘‘ palm tree ”’ 
justice has more to recommend it than meets the eye. Its 
swiftness leaves the lists with no outstanding arrears. It is 
psychologically advantageous (say all psychiatrists who are 
not so advanced as to reprobate punishment in any form) 
that penalty should follow sentence swiftly without any 
damaging period of suspense. If it were to be adopted 
systematically it would demand a careful consideration of new 
rules of procedure. Appeals dismissed would be easy. 
Sentences increased the Court of Criminal Appeal could readily 
deal with, especially if the rule as to single judgments were 
relaxed. But appeals allowed? The problem of the “ pro- 
visional hiding ’’ is almost insoluble unless used as a “ post- 
appeal credit ’ against a hypothetical future conviction. 


, 


RICHARD’ Ror. 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of THE SOLiIciITORS’ JOUKNAL] 


Forensic Dress 
Sir,—I regret that I am behind in my reading and so have 
only just seen your comments in the Journal of the 11th. 
I suppose that as a general family practitioner I ought to 
wear a robe with a motive of cradles, baize apron, typewriters 
and stationery, buff forms and postage stamps—-or, more 
simply, Motley fastened with red seal wafer buttons. 


London, E.C.4. CLERICUS, 


Sir,—I sincerely trust that The Law Society has not 
said the last word upon this important subject. 

If it is true that 75 per cent. of the civil litigation in this 
country is conducted in the county courts, it follows that a 
large proportion of the law suits in which the British public 
are concerned are conducted by solicitor advocates. I 
Suggest that the dignity of these advocates is not enhanced 


by their present robe which seems to have been inspired by 
the gown worn by the worthy ushers of the K.B.D. ! 

Counsels’ forensic dress derives from the days of Queen Anne 
for whose death they are in perpetual mourning. Would 
it not be appropriate to design a simple dress for solicitors 
including headgear from the costume worn at a period of 
history of particular relevance to our profession? I have 
in mind the early Jacobean period or the mid-eighteenth 
century which embrace respectively the statutes of 1605 
and 1729. 

Moreover, I would like to see the practice introduced 
of referring to solicitors as “ advocates’’ when they are 
engaged in advocacy. 

Cannot these and any kindred matter affecting solicitor 
advocates be referred to an ad hoc Committee of The Law 
Society ? 


Guildford. J. F. Brown. 
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NOTES OF CASES 


HOUSE OF LORDS 
EXCESS PROFITS TAX: INCOME TAX 
DEDUCTIONS 
Inland Revenue Commissioners v. John Dow Stuart, Ltd. 


Lord Porter, Lord Normand, Lord Reid, Lord Morton of 
Henryton and Lord MacDermott. 14th December, 1949 
Appeal from the Court of Session (First Division) (/1948) 

S.C. 686). 

In 1946 the figures of excess profits payable by a limited 
company for chargeable accounting periods extending from 
1939 were made up and the sum due was paid. Excess 
profits in some periods had been followed by deficiencies 
in others. The excess profits liability accruing in the various 
periods had not been discharged at the time, but only in the 
final settlement above referred to. The company contended 
that under s. 18 (1) of the Finance (No. 2) Act, 1939, they 
were entitled to deduct for the purposes of income tax the 
amount of excess profits tax for each chargeable accounting 
period as an expense incurred in the period although it had 
been adjusted in the final settlement. They further 
contended that when a deficiency of excess profits tax occurred 
in any chargeable accounting period the amount repayable 
should be added as if it had been a profit accruing in the 
chargeable accounting period in which the deficiency occurred. 
The Commissioners for the General Purposes of the Income Tax 
for the Division of the Lower Ward of the County of Lanark 
decided for the company. ‘Their decision was affirmed by the 
First Division of the Court of Session. The Inland Revenue 
Commissioners now appealed. The House took time for 
consideration. 

LorD PorTER said that s. 15 (1) of the Finance (No. 2) Act, 
1939, merely provided the method by which the amount of the 
deficiency of profits was to be ascertained, and subs. (2) 
was concerned with the manner in which the deficiency was 
to be treated. It was the aggregate of the excess profits of 
previous accounting periods which was to be reduced by 
subsequent deficiency, not those of each separate period. 
Whereas each deficiency was to be written off against previous 
excess profits as it occurred, the excess profits were not to be 
divided into their constituent parts, but to be treated as a 
lump sum regardless of when they might have been obtained. 

The whole deficiency was to be written off against the 
totality of excess profits previously made. There was no 
ground for implying that the deficiency was to be written off 
each year’s excess profits as a separate entry, starting with 
the first and continuing year after year until the whole had 
been wiped out. Where the law adopted that method it did 
so in plain terms; see s. 15 (2) (4), which concerned future 
years. Bys. 18 excess profits due in respect of any chargeable 
accounting period were deductible from the total profits 
earned for the purpose of ascertaining the profits chargeable 
to income tax for that period. Each chargeable accounting 
period was treated as a separate entity and prima facie had 
under consideration the actual figures, not those deemed to 
exist for the purpose of deficiency deductions. The proviso to 
s. 18 (1) supported that view. He would dismiss the appeal. 

Lord NORMAND and Lorp RErp agreed in the dismissal of 
the appeal. 

Lord Morton oF HENRYTON 
dissented. Appeal dismissed. 

APPEARANCES : Sir I’rank Soskice, K.C. (Solicitor-General), 
Johnston, K.C. (Solicitor-General for Scotland), Shewan, K.C. 
(Scottish Bar), and Hills (Solicitor of Inland Revenue, England, 
for Solicitor of Inland Revenue, Scotland); Morison, K.C. 
(English and Scottish Bar), and Matheson (Scottish Bar) 
(Kingsley Wood, Williams & Murphy, for D. G. M’Gregor, 
W.S., Edinburgh, and Downie, Aiton & Co., Glasgow). 

[Reported by R. C. Cateurn, Esq., Barrister-at-Law.] 


and Lorp MacDERMOTT 


OMNIBUS COMPANY: DUTY IN RESPECT OF 
TYRES 

Barkway v. South Wales Transport Co., Ltd. (No. 2) 

Lord Porter, Lord Normand, Lord Morton of Henryton, 
Lord Reid and Lord Radcliffe. 9th February, 1950 

Appeal from the Court of Appeal. 

A double-decked omnibus belonging to the defendant 
transport company, when travelling at about 25 m.p.h., 
overturned owing to the bursting of a tyre. Witnesses 
attributed the burst to a so-called impact fracture conjectured 
to have been suffered by the tyre at some time previously. 
The evidence was that such a fracture would not have been 
revealed by a superficial examination, and that in 50 per cent. 
of the cases no mark was left on the outside of the tyre. 
The plaintiff, the widow of a passenger killed in the accident, 
brought an action against the company for damages for 
negligence, suing as his administratrix. Sellers, J., gave 
judgment for her for £2,000 damages. The Court of Appeal 
set aside his judgment. The plaintiff now appealed. The 
House took time for consideration. 

Lorp Porter said it was argued for the plaintiff that the 
doctrine of res ipsa loquitur applied, since omnibuses which 
were properly serviced did not burst their tyres without 
cause nor did they leave the road along which they were 
being driven. That doctrine, however, was dependent on 
the absence of explanation, and, although it was the duty 
of the defendant company, if they desired to protect them- 
selves, to give an adequate explanation of the cause of the 
accident, yet, if the facts were sufficiently known, the question 
ceased to be one where the facts spoke for themselves, and 
the solution was to be found in determining whether, on the 
facts established, negligence was to be inferred or not. It was 
unsafe to interfere with Sellers, J.’s, finding that the accident 
was not due to the speed of the vehicle. The question 
remained whether there was negligence in the system of 
inspection adopted by the company or whether negligence 
was to be imputed to any of their drivers in not reporting a 
blow severe enough to cause an impact fracture. The judge 
found that the fracture could only be caused by a very heavy 
blow or blows, and that a blow heavy enough to cause such a 
disintegration would be recognised by a competent driver, 
who would be aware that it was severe enough to be a possible 
cause of damage and to require a report to his employers. 
It was the company’s duty to instruct their employees on the 
effect which a heavy blow might produce on a tyre and to 
impress on them the necessity of reporting it. The burst 
of a tyre owing to an impact fracture was rare, but it was 
the duty of a transport company not to leave their passengers 
in danger of a risk against which some precaution could be 
taken. Despite the evidence that the company’s system of 
inspection was satisfactory and in accordance with the practice 
of omnibus companies, they did not take the requisite steps 
to protect their passengers, and Sellers, J., rightly found them 
liable in damages. 

The other noble and learned lords concurred in allowing 
the appeal. Appeal allowed. 

APPEARANCES : O'Sullivan, K.C., and Platts Mills (Kenneth 
Brown, Baker, Baker, for D. Brinley, Morris & Co., Llanelly) ; 
Fox-Andrews, K.C., and Gerwyn Thomas (Stanley & Cv., 
for David H. Clarke, Swansea). 

(Reported by R. C. Cacsurn, Esq., Barrister-at-Law.] 


COURT OF APPEAL 
LEASE: TENANT’S LICENCE TO USE PASSAGE 
Goldberg v. Edwards 
Evershed, M.R., Cohen and Asquith, L.JJ. 
7th December, 1949 
Appeal from the Court of the County Palatine of Lancaster. 
The first defendant agreed to let to the plaintiff tenant for 
two years from 18th January, 1947, an annexe at the back of 
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his house. Access to’ the annexe was permitted to the tenant 
through the house, though there was other access to it from 
waste land at the back. On 10th July, 1947, the lease was 
executed. The landlord then let the house to the second 
defendant, who purported to bar the first tenant’s access 
through it to the annexe. On the first tenant’s claim for an 
injunction, Sir Leonard Stone, V.-C., held that the landlord 
had granted to the first tenant a personal right of access to 
the annexe through the house, but had not authorised other 
persons to use that means of access except while the landlord 
was herself in possession, and he dismissed the action on the 
ground that the right claimed was never appurtenant to the 
demised annexe. He held, znter alia, that the crucial date 
for determining whether the right claimed was appurtenant 
to the annexe was not 10th July, the date of the lease, but 
that the date for determining what liberties, privileges and 
easements were enjoyed with the demised premises was the 
beginning of the term on 18th January, 1947. The first 
tenant appealed. 

EVERSHED, M.R., said that the claim of the first tenant 
had been based on two grounds: first, implied grant apart 
from s. 62 of the Law of Property Act, 1925, and secondly, 
under s. 62. The first ground could not be sustained. A 
way through the front door of the house and through its 
ground floor and passage was not even prima facie necessary 
for the reasonable or convenient enjoyment of the premises 
behind within the principle stated by Maugham, J., in Borman 
v. Griffith [1930] 1 Ch. 493, at p. 499. With regard to s. 62, 
the findings of the Vice-Chancellor showed that the only 
right which the first tenants could claim was their personal 
right to obtain access to the annexe through the front door 
of the house. That was a right which they enjoyed qua 
lessees and which could be included in a lease by appropriate 
words. This privilege was not dissimilar from that considered 
in Wright v. Macadam {1949| 2 K.B. 744, and was covered 
by s. 62. That left the final point, what was “‘ the time of 
the conveyance ’’ within s. 62 (2)? That phrase meant in 
this case 10th July, when the lease was granted, and not 
18th January, the date from which the term was expressed to 
commence. On 10th July, pursuant to the privilege granted, 
this right of ingress and egress limited to the lessees them- 
selves was being enjoyed and was covered by the section. 
To that extent the first tenant was entitled to succeed. 

CoHEN and AsguiTH, L.JJ., agreed. Appeal allowed. 

APPEARANCES: Pascoe Hayward, K.C., and G. Maddocks 
(Underwood & Co., for J. Foley Egginton & Co., Sutton 
Coldfield) ; Ingress Bell (Sharpe, Pritchard & Co., for 
Bailey, Cox, Bosworth & Co., Birmingham). 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


RENT RESTRICTION: ABSENCE OF TENANT 
OWING TO ILLNESS 
Wigley v. Leigh 
Bucknill, Somervell and Denning, L.JJ. 
15th December, 1949 

Appeal from Leek County Court. 

The statutory tenant of a house in England was obliged 
on account of her health to remain in Northern Ireland, and 


.in recent years had only spent three months in the house. 


The tenant and her husband employed a whole-time man- 
servant at the house who kept it ready for occupation. Some 
£65 had been spent on the house in 1948. The husband lived 
with his mother at Wilmslow, but stayed at the house for 
from two to three weeks each year, besides week-ends and odd 
nights. The tenant’s doctors advised that she should not 
return permanently until her health, or living conditions in 
England, sufficiently improved. The landlord of the house 
sued the tenant for possession. The county court judge found 
that the tenant was not living in or occupying the house as 
her home, was not an occupying tenant, and had no intention 
of returning to live there within any time which could be 
estimated, and held the landlord entitled to possession on 
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the principle in Skinner v. Geary [1931] 2 K.B. 546. 
Alternatively he found that suitable alternative accommoda- 
tion was available for the tenant where she was living in 
Northern Ireland and for her husband at his mother’s home 
where he was living. The tenant appealed. 

BucKNILL, L.J., said that in his opinion the facts proved 
did not justify the judge’s conclusion. The tenant and her 
husband were regarding the house as their only home and 
they intended to live there when the wife was well 
enough. There did not seem to be any reason for saying 
that her health would not improve, and it was to be hoped 
that there was no reason for saying that in the future living 
conditions would not improve in England as regards milk, 
butter and other foods required by persons suffering from 
tuberculosis. The wife was in occupation of the house 
because it was clear that she had the intention of returning 
to it and there was no reason to suppose that she would not 
return to it within a reasonable time. The principle of the 
non-occupying tenant laid down in Skinner v. Geary, supra, 
had no application here. As to alternative accommodation, 
the burden of proof was on the landlord. He had failed to 
discharge it, and the appeal must be allowed. 

SOMERVELL, L.J., agreed. 

DENNING, L.J., said that, though the tenant was away 
because of illness, nevertheless the house remained the 
matrimonial home. She and her husband had no other 
home, and they had kept it ready for occupation in the hope 
that she would be cured and would come to live there. It 
could not be said that she was not in occupation of the house, 
and she was entitled to the protection of the Rent Restriction 
Acts. Appeal allowed. 

APPEARANCES : Fearnley-Whittingstall, K.C., and Openshaw 
(Gregory, Rowcliffe & Co., for Pattinson, Harrison & Milne, 
Macclesfield) ; Scott Cairns, K.C., and Shorrock (Burton, 
Yeates & Hart, for Barclay, May & Co., Macclesfield). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


CUSTODY ORDERS: INTERLOCUTORY NATURE 
Chinchen v, Chinchen 


Bucknill, Somervell and Denning, L.J J. 
19th December, 1949 


Appeal from Barnard, J., in chambers. 


In 1945 the respondent husband obtained a decree nisi 
on the ground of his wife’s, the appellant’s, adultery, which 
was made absolute on Ist October, 1945. No order for 
custody was made at the hearing of the petition, but on 
29th April, 1947, Barnard, J., in chambers, ordered that 
a child, issue of the marriage, should remain in the custody 
of its father until further order of the court, but directed 
that the child should not be removed out of the jurisdiction 
or out of the care and control of its mother withont leave 
of the court. On Ist December, 1949, on the application 
of the father, Barnard, J., in chambers, directed that the 
order for custody should be discharged; that custody 
should remain with the father until further order; that 
the child should not be removed out of the jurisdiction 
of the court without leave of the court, and that the mother 
should hand the child over to the husband at her house 
on 30th December, 1949, but should thereafter be at liberty 
to have the child to stay with her during certain periods. 
The mother appealed against that order. 

BUCKNILL, L.J., said that the preliminary question arose 
whether the order for custody was an interlocutory order 
and the appeal properly in the interlocutory list. The 
associate had informed the court that in the registry the 
view was taken that appeals against orders for custody 
were final appeals and that there was a direction known as the 
“Norbury ” order dated 7th November, 1946, to that effect. 
In his (his lordship’s) opinion, orders for custody were 
interlocutory orders, and appeals from them were properly 
in the interlocutory list (see ss. 31 and 68 (2) of the Supreme 
Court of Judicature (Consolidation) Act, 1925, and the note 
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to R.S.C., Ord. 58, r. 3). A custody order did not finally 
dispose of the rights concerned. 

SOMERVELL and DENNING, L.JJ., agreed. 

Appeal dismissed on the merits. 

APPEARANCES : Comyn (Haslewood, Hare & Co.) ; Michael 
Corley (O'Malley with him) (C. A. Boulton). 


{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


RIGHT OF WAY: INTERRUPTION 
Lewis v. Thomas 


Evershed, M.R., Cohen and Asquith, L.JJ. 
20th December, 1949 

Appeal from Cardigan County Court. 

The plaintiff challenged the defendant’s right to cross her 
land in purported exercise of a public right of way for 
agricultural vehicles and cattle. She alleged that the way 
had been interrupted where it crossed two fields let by her 
predecessor in title to a tenant who had occasionally locked 
a gate where the way passed from one field to the other 
in order to prevent cattle from reaching his corn ricks. That 
tenant had only locked the gate at night, and had left a 
key with his landlord at all times. The county court judge 
gave judgment for the defendant, holding that there was 
a public right of way for agricultural vehicles and cattle 
over the track as there had been continuous use for that 
purpose of the way without interruption for over forty years 
(Rights of Way Act, 1932, s. 1 (2)). The judge found that 
the tenant locked the gate across the track only for the 
purpose of preventing cattle from reaching his corn, and 
not for that of showing to the public at large that there 
was no right of way over the track. The plaintiff appealed. 
(Cur. adv. vult.) 

EVERSHED, M.R., said that the plaintiff contended, first, 
that the county court judge had mis-directed himself in 
holding that interruption did not matter if there was no 
intention by the interrupter to challenge the way; and, 
secondly, that whatever was in the mind of the tenant when 
he locked the gate across the way, as it was done with the 
knowledge of his landlord (the plaintiff's predecessor in 
title), it could not be assumed that there was no intention 
on the part of that landlord to challenge the right of way. As 
to the second point, the gate in question was not the 
landlord’s, and the alleged interruption could not be attributed 
to him; nor did anything turn on any idea which that 
landlord might have had with regard to the locking of the 
gate. Prima facie “interruption” in s. 1 (1) and (2) of 
the Act of 1932, meant interruption in fact (see per Scott, L.J., 
in Jones v. Bates (1938), 158 L.T. 507, 511). On the other 
hand, the presence or absence of a challenge might well be 
a relevant circumstance in determining whether there had 
been interruption in fact. He (his lordship) had come to 
the conclusion that the county court judge did no more 
than refer to the state of mind of the tenant as one of the 
relevant circumstances in determining whether or no there 
had been interruption. A deliberate barring of a way for 
an appreciable period would not necessarily lose its effect 
merely because no one tried to use the way during that 
period. Here the only use was by farm vehicles and cattle, 
and such use was improbable by night. In the circum- 
stances, including the considerable evidence of use, it was 
open to the judge to hold that there had been no interruption 
and that the locking by the tenant was done at such times 
only as would not be likely to interrupt and did not in fact 
interrupt (as it was not intended to interrupt) the use of 
the way for farm vehicles or cattle. The appeal should be 
dismissed. 

CoHEN and AsguitH, L.JJ., agreed. Appeal dismissed. 

APPEARANCES: E. V. Falk (Rhys Roberts & Co., for 
Walter L. Williams & Sons, Fishguard); D. FE. P. Evans 
(Holt, Beever & Co., for W. J. Williams & Davies, Cardigan). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 
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WORKMEN’S COMPENSATION: CLAIM TO 
INJURY (INSURANCE) BENEFIT 


Hales v. Bolton Leathers, Ltd. 


Bucknill, Somervell and Denning, L.JJ. 
20th December, 1949 

Appeal from Bolton County Court. 

The respondent, a leather worker, was, in November, 1947, 
certified to be suffering from dermatitis, produced by dust 
or liquids and to be totally disabled from work. He returned 
to work later, but some months later again, on 14th August, 
1948, he had a recurrence of the disease and was totally 
incapacitated until December, 1948. He did different, 
less well-paid, work for a short time, and was then off work 
again until March, 1949. He received full workmen’s 
compensation for the 1947 incapacity. In respect of his 
periods of incapacity in 1948 and 1949 he received injury 
benefit under the National Insurance (Industrial Injuries) 
Act, 1946. The appointed day for the coming into force 
of that Act was 5th July, 1948. All the recurrences of 
dermatitis were traceable to the original attack. The 
workman claimed, and the county court judge awarded, 
compensation for the periods for which he had received 
injury benefit. The employers appealed. By s. 89 (1) 
of the National Insurance (Industrial Injuries) Act, 1946: 
‘““Workmen’s compensation shall not be payable in respect 
of any employment on or after the appointed day, and 
accordingly the enactments set out in Sched. IX to this 
Act [including the Workmen’s Compensation Act, 1925 
are hereby repealed as from that day to the extent mentioned 
in the third column of that Schedule: Provided that 
(a) the said enactments shall continue to apply to cases 
to which they would have applied if this Act had not 
been passed, being cases where a right to compensation 
arises or has arisen in respect of employment before the 
appointed day, except where, in the case of a disease or 
injury prescribed for the purposes of Pt. IV of this Act, 
the right does not arise before the appointed day and the 
workman, before it does arise, has been insured under this 
Act against that disease or injury...’ (Cur. adv. vult.) 

SOMERVELL, L.J., reading the judgment of the court, 
said that, in view of ss. 1 and 9 of the Act of 1925, a right 
to compensation arose if and when the workman could 
establish total or partial incapacity resulting from injury 
by accident. In the case of industrial disease the last 
employer in the (disease-producing) employment within 
the twelve months before the disablement was liable, but, 
if the disease were of such a nature as to be contracted by 
a gradual process, other employers who had employed the 
workman in the (disease-producing) employment within 
the twelve months before the disablement could be called 
on to contribute. It was irrelevant that the workman 
was more susceptible to the disease because he had had 
an attack of it before (Eaton v. Geo. Wimpey & Co., Ltd. 
[1938] 1 K.B. 353). As for the construction of s. 89 (1) 
of the National Insurance (Industrial Injuries) Act, 1946, 
suppose a groom to be kicked by a horse before “ the 
appointed day.’’ He was not then disabled, but after the 
appointed day the injury developed. His right to compensa- 
tion arose at the time of the incapacity, that is, after the 
appointed day, but it arose in respect of employment before 
the appointed day. Proviso (a) then preserved the groom's 
rights under the Workmen’s Compensation Acts. The 
position in the case where incapacity continued at the 
appointed day and where at the appointed day there had 
been a temporary recovery but, later, incapacity from the 
pre-appointed-day injury developed, was the same. [But 
the words of the proviso showed also that this provision 
was not to apply, completely at any rate, to the case of 
industrial disease. It was unnecessary in the case of a 
disease to exclude from the continuance of the Workmen's 
Compensation Acts cases where the right did not arise before 
the appointed day. In the case before the court, the riglit 
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to compensation from August, 1948, did not arise before 
the appointed day, and, as was admitted, the workman, before 
it did arise, had been insured under the Act of 1946 against 
this disease of dermatitis. The appeal must, therefore, be 
allowed. 

APPEARANCES: Beney, K.C., and R. Lambert (Gregory, 
Roweliffe & Co., for John Taylor & Co., Manchester) ; Melford 
Stevenson, K.C., and C. M. W. Elliott (Corbin, Greener & Cook, 
for Morrish & Co., Leeds). 


{Reported by R. C. CatBurn, Esq., Barrister-at-Law.]} 
CHANCERY DIVISION © 


WILL: BETWEEN CHILDREN OF A AND B 
In re Birkett deceased ; Holland v. Duncan 
Danckwerts, J. 27th January, 1950 


Adjourned summons. 

The testatrix, who died in 1949, by her will made in 1945 
gave all her estate unto and equally between the children of 
her deceased sister, Mrs. T, and Mrs. F H. She also appointed 
Mrs. F H to be sole executrix. Mrs. T had two daughters who 
survived her, both married women. Mrs. F H had one child 
only,ason. Mrs. FH was no relation of the testatrix, but a 
friend with whom the testatrix had lived as a paying guest 
for some years. The question raised was how the estate 
ought to be divided between the persons entitled. 

DANCKWERTS, J., said that there were a number of 
authorities on the point. In the first place it was clear that 
the children referred to in the will were the children of 
Mrs. T, the testatrix’s sister, but no child of Mrs. FH, who 
had never had but one child and was a stranger in blood to 
the testatrix. In the next question the prima facie rule in 
such a case was distribution per capita (In re Alcock [1945] 
Ch. 264). But the context might easily displace that rule 
(In ve Hall [1948] Ch. 437). In In re Jeeves [1949] Ch. 49, 
Vaisey, J., found difficulty in reconciling the cases, and 
suggested that the proper conclusion was perhaps a matter of 
guesswork in any particular case. Here it was contended 
that the context and circumstances displaced the prima facie 
rule, and that the division ought to be per stirpes. Harman, J., 
in In re Hall said that where the distribution was between 
persons of different generations, it should be on a stirpital 
basis. But it was doubtful if that rule could be applied 
where there was a family on only one side of the bequest. 
jut here he thought it was probable that the testatrix 
would wish to reward Mrs. F H as a friend to whom she was 
under some obligation, and not merely on an equal footing 
with her late sister’s children. Therefore, in spite of the 
prima facie rule, there were sufficient circumstances in the 
present case to infer that the testatrix intended a stirpital 
distribution under which Mrs. FH would take one-half and 
the children of the testatrix’s sister the other half. 

APPEARANCES: H.V. Rose and C. A. Settle (Tarry, Sherlock 
and King, for Clappen & Weaver, Bournemouth) ; Michael 
Browne (Gibson & Weldon). 

[Reported by H. Lancrorp Lewis, Esq., Barrister-at-Law.]} 


KING’S BENCH DIVISION 
DivisioNAL CoURT 
MOVABLE DWELLINGS: REFUSAL OF LICENCE 
Pilling v. Abergele U.D.C. 
Lord Goddard, C.J., Hilbery and Cassels, JJ. 
15th December, 1949 

Case stated by Denbighshire justices. 

The respondent local authority refused to grant the 
appellant a licence under s. 269 of the Public Health Act, 
1936, to use his land as a site for movable dwellings, on the 
ground that “‘such use would be detrimental to the amenities 
of the district . . .’’ The appellant appealed to the justices 
from that refusal, contending that that ground of refusal was 
outside the scope of the Public Health Act, 1936. The 
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justices, on the landowner’s appeal, were of opinion that local 
authorities were not restricted under s. 269 of the Act, as 
to the grounds on which they might refuse a licence. The 
landowner now appealed to the Divisional Court. By s. 269 (1) 
of the Act of 1936, “ For the purpose of regulating . . . the 
use of movable dwellings . . . a local authority may grant 
(i) licences authorising persons to allow land occupied by 
them within the district to be used as sites for movable 
dwellings ...”’ 

LorD GODDARD, C.J., said that if the local authority had 
refused to grant the licence without giving any reason it 
might have been difficult to appeal with success. But if, 
in such a case, a local authority gave reasons which showed 
that they had taken into account matters which they ought 
not to have taken into account, an appeal would lie against 
their decision. The Act of 1936 was, as its full title showed, 
a measure correlating enactments relating to public health ; 
and s. 269 was concerned with sanitary matters only. The 
justices were therefore wrong in holding that the authority 
had an unrestricted discretion to refuse a licence under that 
section. The local authority must only consider the question 
from the point of view of public health and sanitation. 

HILBERY and CassELs, JJ., agreed. Appeal allowed. 

APPEARANCES: H. A. Hill (Vizard, Oldham & Co., for 
Chamberlain, Johnson & Parke, Llandudno); A. E. Baucher 
(Jaques & Co., for Cyril Jones, Son & Williams, Wrexham). 

[Reported by R. C. CaLBurn, Esq., Barrister-at-Law.] 


DIVISIONAL COURT 


TRIAL BY JURY: OFFENDER’S RIGHT OF 
ELECTION 
Waroquiers v. Marsden 


Lord Goddard, C.J., Humphreys and Hilbery, JJ. 
19th December, 1949 


Case stated by the Chief Metropolitan Magistrate. 


The defendant was charged with the offence of assisting 
in the management of a brothel (s. 13 of the Criminal Law 
Amendment Act, 1885, and s. 3 of the Criminal Law Amend- 
ment Act, 1922). By the latter section: ‘‘ any person who 
is convicted of an offence ’’ in connection with brothel-keeping 
as specified in ‘‘s. 13 of the principal Act [of 1885] shall be 
liable on summary conviction (a) to a fine not exceeding one 
hundred pounds or to imprisonment ... for a term not 
exceeding three months.’’ Assisting in the management of 
a brothel is also an offence at common law and as such is 
triable on indictment. By s. 17 (1) of theSummary Jurisdic- 
tion Act, 1879, “‘A person when charged before a court of 
summary jurisdiction with an offence in respect of the 
commission of which an offender is liable on summary convic- 
tion to be imprisoned for a term exceeding three montlis . . . 
may, on appearing before the court, and before the charge is 
gone into but not afterwards, claim to be tried by a jury.” 
The defendant had not previously been convicted of any 
offence in connection with the keeping or management of 
a brothel. It was contended for him before the magistrate 
that assisting in the management of a brothel was a common- 
law offence; that s. 13 (1) of the Act of 1885 created no new 
offence but was merely declaratory of the common law and 
only made the offence of assisting in the management of a 
brothel also triable summarily; and that he was therefore 
entitled to elect to be tried by a jury under s. 17 of the Act 
of 1879. The magistrate rejected those contentions and 
adjourned the hearing. 

Lorp GopDARD, C.J., said that only if the offence were 
a summary one on conviction of which the defendant would 
be liable to a sentence of more than three months’ imprison- 
ment did he have a right of election under s. 17 of the Act 
of 1879. The nearest case on this point—which did not 
appear to have arisen exactly before—was Kerwin v. Hines 
(1886), 50 J.P. 230. A defendant could never elect to go for 
trial except where the right was expressly given to him by 
statute. Where an offence was made summary by a statute 
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and that was what s. 13 of the Act of 1885 on the only possible 
construction of the section did, the defendant had no election 
except that given by s. 17. The prosecution could decide 
whether they would prosecute for a summary offence or an 
indictable offence. Here they had taken the former course. 
Where that was done the magistrate would deal with the 
offence as a summary one unless he thought that it was so 
serious, or thought for any other reason, that it should be sent 
for trial. If the depositions disclosed that a common-law 
offence had been committed, there was no doubt that the 
court of summary jurisdiction could commit a defendant for 
trial. He would then be indicted not for an offence against 
the section but for the common-law offence. He thought 
that the magistrate had come to a right decision in point of 
law. Appeal dismissed. 

APPEARANCES : Salmon, K.C., and Du Cann (Albin, Hunt 
and Stein) ; Gattie (Allen & Son). 

{Reported by R. C Carsurn, Esq., Barrister-at-Law.] 


DIVISIONAL COURT 


TOWN AND COUNTRY PLANNING: CONTINU- 
ATION OF PROCEEDINGS UNDER EARLIER ACT 
R. v. Minister of Town and Country Planning ; ex parte 
Montague Burton, Ltd., and Others 
Lord Goddard, C.J., Humphreys and Hilbery, JJ. 
19th December, 1949 

Applications for orders of certiorari. 

The applicants in the first of the three applications, all of 
which raised the same point, were owners of land and premises 
which were in the central area of Hull and were declared to 
be subject to compulsory purchase by an order, dated 


22nd February, 1949, made by the Minister of Town 
and Country Planning under s. 1 of the Town and 
Country Planning Act, 1944. In December, 1947, Hull 


Corporation had applied to the Minister for an order under 
s. 1 of the Act of 1944 declaring land in the central area 
of the city to be subject to compulsory purchase for the 
purpose of measures relating to war damage. By letter 
dated 16th June, 1948, the Minister, in exercise of his power 
under para. 16 of Sched. 10 to the Town and Country Planning 
Act, 1947, directed that proceedings on the corporation's 
application under s. 1 of the Act of 1944 should be continued 
under that Act after the day appointed for the coming into 
force of the Act of 1947, namely, Ist July, 1948. It was 
sought to have the order of 22nd February, 1949, quashed on 
the ground that para. 16 of Sched. 10 to the Act of 1947, and 
all other relevant provisions of that Act, only came into force 
on Ist July, 1948, on which date the Act of 1944 was repealed, 
and that the Minister therefore had no power to give the 
direction of 16th June, 1948, or to make the order of 
22nd February, 1949. By Sched. IX (Pt. II) to the Act of 
1947 parts of the Act of 1944, including s. 1, were repealed 
“as from the appointed day,” Ist July, 1948. By para. 16 
of Sched. X to the Act of 1947: “ Where at any time before 
the appointed day, application has been made to the Minister 


for an order under s. 1 of the Act of 1944 . . . the Minister 
may . . . direct that proceedings on the application shall be 
continued under that Act after that day ...’’ By s. 37 of 


the Interpretation Act, 1889: ‘‘ Where an Act... is not 
to come into operation immediately on the passing thereof, 
and confers power to make any . . . instrument . . . or to 
do any other thing for the purposes of the Act, that power 
may unless the contrary intention appears, be exercised at 
any time after the passing of the Act . . .” 

LorpD GoppDarD, C.J., said that s. 37 of the Interpretation 
Act, 1889, was a complete and absolute answer to the 
application. It had been necessary to keep applications 
pending under the Act of 1944 alive during the moment of 
time between the repeal of that Act and the coming into 
force of the Act of 1947. That was achieved by reference to 
s. 37 of the Act of 1889. It was necessary that something 
should be done to keep applications made under the Act of 
1944 alive so that the Minister should be able to continue to 
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act with respect tothem. When the Act of 1944 was repealed, 
that is, immediately before the Act of 1947 came into 
force, the present applications would ordinarily have fallen, 
too. Therefore it was necessary to keep them alive for the 
moment when the Act on which they were founded was 
repealed. The Minister’s direction of 16th June, 1948, was 
well within his powers having regard to s. 37 of the Act of 
1889, and, as a result of it, a great deal of time and trouble 
had been saved which might otherwise have been wasted. 
The applications therefore failed. 

HuMPHREYS and HILBery, JJ., agreed. 
dismissed. 

APPEARANCES: C. L. Henderson, K.C., and Glidewell 
(Warren Murton & Co., for H. A. Dodman, Leeds; 
I. Priestman, Sons & Slack) (for the various applicants) ; Sir 
Hartley Shawcross, K.C. (A.-G.), and H. L. Parker (Treasury 
Solicitor) ; M. L. Lyell (Town Clerk, Hull) ; P. M. O’Connor 
(Town Clerk, Liverpool). 


[Reported by R. C. Catsurn, Esq., Barrister-at-Law.} 


Applications 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 


DOMICIL: EFFECT OF HUSBAND’S DEATH 
In the Estate of Wallach, deceased 
Hodson, J. 9th December, 1949 


Issue in a probate action. 

The issue concerned the domicil of the deceased at her 
death, a second cousin of hers claiming that she died domiciled 
in France or Germany, in which event, by the law of those 
countries, the cousin contended, she would be entitled to 
share in the estate. The Treasury Solicitor alleged that the 
deceased died intestate domiciled in England and without 
leaving anyone under the Administration of Estates Act, 1925, 
to share in her estate. The deceased was born in Paris of 
German parents. Her husband had _ predeceased her, 
domiciled in England. 

Hopson, J., said that the deceased, having been a married 
woman up till five days before her own death, and being then 
a widow, retained, according to the accepted principles of 
English law, her late husband’s domicil until such time as 
she might change it: see Dicey’s ‘‘ Conflict of Laws.” 
4th ed., p. 1119. It was argued for the cousin that that 
principle was wrong, reference being made to Gout v. 
Zimmerman (1847), 5 Notes of Cases 440, in the Prerogative 
Court of Canterbury. It was argued that the domicil 
which a woman acquired by marrying a man was a sort of 
mantle which she wore only during her coverture, and that 
when she became ‘a widow she reverted automatically to her 
domicil of origin. That proposition had not been advanced 
in Gout v. Zimmerman, supra, or in In the Goods of Raffenel 
(1863), 3 Sw. & Tr. 49, where it was assumed without any 
arguments to the contrary being put forward that the rule 
stated in Dicey applied. The speeches in Udny v. Udny 
(1869), L.R. 1 Sc. (H.L.) 441, were all against the contention 
in question, see particularly per Lord Westbury, at p. 457. 
Judgment accordingly. 

APPEARANCES: Raeburn, K.C., and Graveson (Alexander 
Rubens & Co.); Cross, K.C., and J. Stirling (Treasury 
Solicitor) ; Pennycuick, K.C., and Michael Browne (Norden 
and Co.) (intervener). 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.} 


ANNULMENT OF MARRIAGE BY FOREIGN 
COURT: EFFECT 
Chapelle v. Chapelle 
Willmer, J. 15th December, 1949 

Preliminary issue arising for decision on a husband’s petition 
for divorce. 

In 1931 husband and wife went through a ceremony of 
marriage at an English register office. At that time the 
husband was domiciled in Malta. He continued to be so 
domiciled until about the end of 1945, after which he acquired 
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English domicil. The wife had English domicil before the 
marriage ceremony. The parties cohabited in Malta until 
1941, when the husband went away on military service. 
The wife returned to England in October, 1941, and there 
was no further cohabitation between the parties. In 1944 
a Maltese court annulled the marriage because it did not 
comply with the requirements of the common law. By 
his petition, the husband alleged desertion in 1941 and 
adultery with a named co-respondent. The wife entered an 
appearance under protest, and the present issue raised the 
question of the effect of the Maltese decree of annulment. 
(Cur. adv. vult.) 

WILLMER, J., in a _ reserved judgment delivered at 
Manchester, said that the Maltese court had treated the 
marriage not as voidable, but as void ab initio. The husband’s 
main concern was to obtain a definitive ruling as to his 
position. The wife based her argument on r. 73 in Dicey’s 
Conflict of Laws, 6th ed., at p. 381: “‘ The courts of a foreign 
country have jurisdiction to pronounce a decree of nullity 
of marriage if (1) the parties were domiciled in such foreign 
country at the [institution] of the proceedings for nullity.” 
That rule was founded on Salvesen v. Austrian Property 
Administrator [1927] A.C. 641. Were the premises to be 
accepted that both parties were domiciled in Malta when the 
Maltese proceedings were begun, then, on the authorities, 
the decree of nullity must be held conclusive. There was no 
doubt that at the material time the husband was domiciled in 
Malta. The wife claimed a Maltese domicil on two alternative 
grounds—(a) from the fact of her marriage to a husband 
domiciled in Malta, (2) from the fact of her residence in Malta 
for some ten years after the celebration of the marriage with 
the intention of remaining there permanently. If and so 
far as the wife’s claim to have acquired a Maltese domicil 
depended on the fact of her marriage, he (his lordship) would 
be following the reasoning of the noble lords in Salvesen’s 
case, supra (see pp. 660, 662 and 669-670), 1f he held, as he 
did, that the court would not accept as binding the decree 
of the court in Malta, which by its very terms destroyed the 
one and only ground on which the claim to exercise jurisdiction 
over the wife could be based. The wife could not, at one 
and the same time, claim a common domicil with her husband 
in Malta and yet rely on the decree of the Maltese court which 
destroyed the foundation on which the claim was based. 
The trial of the petition must accordingly proceed in order 
that the court might have before it the facts necessary for 
a decision whether the wife’s Maltese domicil of choice was 
retained by her at the time when the Maltese proceedings were 
instituted. Judgment accordingly. 

APPEARANCES: Glyn Burrell (Silverman & Livermore, 
Liverpool, for A. E. Pugh & Co., London); Baucher 
(Eawin Berry & Co., Liverpool). 


(Reported by R. C. Catsurn, Esq., Barrister-at-Law.]} 


BOOKS RECEIVED 


The Show of Violence. By FREDERICK WERTHAM, M.D. 1950. 


pp. (with Index) 279. London: Victor Gollancz, Ltd. 
15s. net. 

Government by Decree. A Comparative Study of the History 
of the Ordinance in English and French Law. By 


MARGUERITE A, SIEGHART, LL.B., Dr.Jur. With a Foreword 
by C. K. ALLEN, M.C., IK.C., D.C.L., F.B.A. 1950. pp. xxix 
and (with Index) 343. London: Stevens & Sons, Ltd. 
30s. net. 


Modern Methods of Valuation of Land, Houses and Buildings. 
By Davip M. Lawrance, B.Sc. (Lond), of Gray’s Inn, 
Barrister-at-Law, Harotp G. May, B.Sc. (Lond.), and 
W. H. Rees. With a chapter on Valuation of Life Interests 
by Wirtram R. Jenkins, B.Sc. (Lond.). Third Edition. 
1949, pp. xii and (with Index) 486. London: The Estates 
Gazette, Ltd. 27s. 6d. net. 

Modern Administration and Probate Practice and Law. By 
A. V. Rispon, Solicitor, assisted by PrerctvaL Hancock, 
Solicitor. Second Edition. 1950. pp. Ixiii and (with Index) 


815. London: Sir Isaac Pitman & Sons, Ltd. /6 6s. net. 
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SURVEY OF THE WEEK 


STATUTORY INSTRUMENTS 


Barnet District Water Order, 1950. (S.I. 1950 No. 205.) 

Brighton, Newhaven and Seaford Water Order, 1949. (S.I. 1950 
No. 207.) 

Control of Paper (Magazines) (Economy) (Revocation) Order, 
1950. (S.I. 1950 No. 208.) 

Cuxton Water Order, 1950. (S.I. 1950 No. 214.) 

Draft Double Taxation Relief (Taxes on Income) 
Solomon Islands Protectorate) Order, 1950. 

Draft Double Taxation Relief (Taxes on Income) (Fiji) Order, 
1950. 

Draft Double Taxation Relief (Taxes on Income) (Gilbert and 
Ellice Islands Colony) Order, 1950. 

Feeding Stuffs (Prices) (Amendment No. 5) Order, 1950.  (S.I. 
1950 No. 195.) 

Foods and Drugs (Whalemeat) (Amendment) (Scotland) Regula- 
tions, 1950. (S.I. 1950 No. 19s.) 

Draft Foundries (Parting Materials) Special Regulations, 1950. 

Imported Carpets (Maximum Prices) Order, 1950. (5.1. 1950 
No. 191.) 

Lincoln Corporation Water Order, 1950. (S.I. 1950 No. 223.) 

London-Carlisle-Glasgow-Inverness Trunk Road (Cavendish 
Bridge Diversion) Order, 1950. (S.I. 1950 No, 220.) 

London Traffic (Prescribed Routes) (No. 1) Regulations, 1950. 
(S.I. 1950 No. 213.) 

Marking of Preserved Eggs (England and Wales) Amendment 
Regulations, 1950. (S.I. 1950 No. 211.) 

Marking of Preserved Eggs (Scotland) Amendment Regulations, 
1950. (S.I. 1950 No. 215.) 

North of Dunston-Stafford Trunk Road Order, 1950. (S.I. 
1950 No. 201.) 

North Orbital (South of Leavesden Green-Roe Green Section) 
Trunk Road Order, 1950. (S.I. 1950 No. 202.) 

Perambulators (Maximum Prices) Order, 1950. (S.I. 1950 
No. 192.) 

Stirlingshire and Falkirk Water Order, 1950. (S.I. 1950 No. 199.) 

Stopping up of Highways (Durham) (No. 1) Order, 1950. (S.I. 
1950 No. 194.) 

Stopping up of Highways (Monmouthshire) (No. 1) Order, 1950. 
(S.I. 1950 No. 200.) 

Superannuation (Civil Servants and Teachers) Rules, 1950. 
(S.I. 1950 No. 216.) 

Utility Apparel (Men’s and Boys’ Shirts, 
Nightwear) (Manufacture and Supply) Order, 1950. 
No. 177.) 

Waste Paper and Waste Fibrous Materials 
Acquisition) Order, 1950. (S.I. 1950 No. 210.) 


NOTES AND NEWS 


Honours and Appointments 
The Lord Chancellor has appointed Mr. ArtHUR ROBERT 
CHARLES KiRTLAN to be an Assistant Registrar of County Courts 
as from 14th February. He will be attached to the Birmingham 
County Court. 


Mr. A. G. T. HApDLeEy, solicitor, of Shrewsbury, has been 
appointed clerk to the General Commissioners of Income Tax 
for the Clun and Purslow Division of Salop. 

In the Colonial Legal Service Mr. A. W. Jones has been 
appointed Registrar of Titles, Department of Lands, Kenya, 
and Mr, J. C. SUMMERFIELD Crown Counsel, Tanganyika. 


(British 


Underwear and 
(S.I. 1950 


(Prices and 





Miscellaneous 
I, WILLIAM ALLEN, Viscount Jowitt, Lord High Chancellor of 
Great Britain, with the concurrence of RAYNER, BARON GODDARD, 
Lord Chief Justice of England, by virtue of section 57 of the 
Supreme Court of Judicature (Consolidation) Act, 1925 and all 
other powers enabling me in this behalf, do hereby direct as 
follows :— 

1. On and after the first day of March 1950 all matters 
which have heretofore been heard by way of petition or case 
stated on the Revenue side of the King’s Bench Division of the 
High Court shall be heard before a judge of the Chancery 
Division, 

2. Notwithstanding the provisions of paragraph 1 of this 
Order, the proceedings in any matter to which that paragraph 
relates shall be commenced and shall continue, both before and 
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after the hearing, in the King’s Remembrancer’s Department of 
the Central Office. 

3. Nothing in this Order shall affect the trial of any 
proceedings set down for trial in the Revenue list within the 
meaning of Rule 1B of Order XXXVI of the Rules of the 
Supreme Court. 

Dated the eleventh day of February 1950. JowirTt, C. 
I concur, 
GopDaARD, C.J. 


DOUBLE TAXATION RELIEF 
Double taxation agreements have been concluded by the 
United Kingdom with Fiji, the Gilbert and Ellice Islands Colony, 
and the British Solomon Islands Protectorate. 
The arrangements, which have been published as schedules 
to draft Orders in Council, follow the same pattern as_ the 
arrangements previously made with other colonies. 


THE SOLICITORS ACTS, 1932 to 1941 

FREDERICK RONALD LeEwis-HEATH, of No. 158 Upper 
Drumcondra Road, Dublin, Eire, Solicitor, having, in accordance 
with the provisions of the Solicitors Acts, 1932 to 1941, made 
application to the Disciplinary Committee constituted under the 
Act that his name might be removed from the Roll of Solicitors 
at his own instance on the ground that he is desirous of seeking 
call to the Irish Bar, an order was, on the 9th day of February, 
1950, made by the Committee that the application of the said 
Frederick Ronald Lewis-Heath be acceded to and that his name 
be removed accordingly from the Roll of Solicitors of the Supreme 
Court. 


On the 9th day of February, 1950, an order was made by the 
Disciplinary Committee constituted under the Solicitors Acts, 
1932 to 1941, that RoBERT JOHN INGLEBY, of No. 158 High Street, 
Wealdstone, in the County of Middlesex, be suspended from 
practice as a solicitor for a period of three months from the date 
of order and that he do pay to the applicant his costs of and 
incidental to the application and inquiry. 


Wills and Bequests 


Mr. H. solicitor, of London, S.W., left 


£104,129, 


S. Montgomerie, 


SOCIETIES 


At the annual meeting of the MACCLESFIELD LAw SOcIETY, 
Mr. H. Mottershead was elected President for the ensuing year 
and Mr. S. D. Potts Vice-President. Other appointments were : 
Mr. F. Blunt, Hon. Secretary and Treasurer; Mr. John F, May 
and Mr. Walter Isaac, Hon. Auditors; Messrs. H. F. Langstaff, 
G. C. Kirk, H. Bennett, G. W. Wain, junior, and Francis W. Milne, 
members of the committee. 


Offices and committee elected at the annual general meeting 
of the WorTHING Law Soclety on 8th February were : President, 
Mr. R. H. W. Pearless; Vice-President, Mr. F. R. Edis; Hon. 
Treasurer, Mr. A. Cobby ; Hon. Secretary, Mr. H. W. A. Clifford. 
Committee : Messrs. C. l’A. Carr, A. R. Cushing, J. E. Humphrey, 
W. E. Lovesy, D. R. Malcolm, R. V. Stapleton and E. G. Townsend, 
O.B.E. 


Mr. James W. R. Adams, F.R.G.S., F.1I.L.A. (Immediate 
Past-President, Town Planning Institute), will read a paper 
on Town Planning Practice to members of the CHARTERED 
AUCTIONEERS’ AND ESTATE AGENTS’ INSTITUTE, at 29 Lincoln’s 
Inn Fields, London, W.C.2, on Thursday, 2nd March, 1950, 
at 6 p.m. 

The council of the INCORPORATED ASSOCIATION OF RATING AND 
VALUATION OFFICERS has decided to hold the annual conference 
at the Central Hall, Westminster, on Friday and Saturday, 
the 29th and 30th September, 1950. 


OBITUARY 
Mr. W. G. BATE 


Mr. Walter Goldfinch Bate, of Messrs. Callingham, Griffith 
and Bate, of Lincoln’s Inn, died on 13th February. He was 
admitted in 1886. 
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Mr. N. M. BATES 
Mr. Norman Malcolm Bates, solicitor, of Wolverhampton, 
clerk to the South Staffordshire justices, died on 20th January, 
aged 60. He was admitted in 1912, and was a past president of 
Wolverhampton Law Society. 


Mr. E. C. CORNOCK 


Mr. Ernest C. Cornock, who retired three years ago after 
fifty-seven years’ service as clerk to the same Cheltenham firm, 
now Messrs. Griffiths & Lewis, died on 13th February, aged 74, 


Mr. F. G. CORSER 


Mr. Frederick George Corser, solicitor, of Shrewsbury, died on 
16th February, aged 63. He was admitted in 1910. 


Mr. E. A. DAVIDSON 
Mr. Ernest Alexander Davidson, senior partner of Messrs. Gard, 
Lyell & Co., of Gresham Street, E.C.2, died on 15th February, 
aged 65. He was admitted in 1907. 


THE Hon, E, G., ELIOT 
The Honourable Edward Granville Eliot, senior partner of 
Messrs. Kennedy, Ponsonby & Prideaux, of Cheapside, died on 
10th February, aged 72. He was admitted in 1904, and had 
been for many years a member of the Court of the City Solicitors’ 
Company, of which he was master in 1934-35. He had also been 
for many years a member of the London Poor Persons Committee. 


Mr. G. E. EVANS 
Mr. George Ernest Evans, senior clerk to Messrs. Verrall & Son, 
of Worthing, with whom he had been for more than fifty years, 
died on 9th February. 
Mr. H. W. G. GARNETT 


Mr. Henry William George Garnett, solicitor, of Crewe, died 
recently, aged 82. He was admitted in 1888. 
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